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ODFW Fish Passage Administrative Rule Revision Initiative  

Virtual TEAMS Meeting - Nov 2, 2021 (2pm to 5pm)  

Meeting Minutes 

Virtual TEAMS Meeting Started at 2:00 pm 

Meeting Attendees:  

ODFW: Greg Apke, Alan Ritchey, Pete Baki, Josh Hanson 

Task Force Members (Rules sub-committee): Terry Turner, Ken Bierly, Bill Cunningham, Fred 
Messerle 

Absent: Zak Toledo, Kelly Moore, Steve Albertelli, April Snell 

Members of the public:  Jefferson Jacobs, Mike Tripp, Brian Posewitz, Mark Rodgers, Garth 
Wyatt 

(With possible other attendees joining throughout the online virtual meeting.) 

Welcome and Introductions (~5 min) @ 2:00pm 

Greg Apke started the meeting at 2:00pm. Apke announced those members that were not 
present and those that were present.  Members of the subcommittee introduced themselves. 

Apke asked for input on the meeting agenda; no input was provided.  Apke asked for comments 
or questions for the Oct 12th meeting minutes and indicated Steve Albertelli provided minor 
edits that were captured in the meeting minutes.  No edits were proposed by committee 
members and the meeting minutes were approved. 

Apke announced the meeting was being recorded, public comment would be at 4:15 pm, no 
decisions were being made at the meeting, and asked for any general comments from 
subcommittee members.  None were provided.  Apke discussed and walked through the work 
products that were distributed prior to the meeting.  These included section specific public 
comments, ODFW draft proposed rule revisions for consideration on the previous two OAR 
Sections as well as the next two to work through (Task Force, Prioritization, Fish Passage 
Approval and Waver-Exemption Sections). 

Review and Consider Draft Revisions to Definitions, Task Force and Prioritization Sections 
(~30 min) 

Apke shared work products on his screen and opened floor for continued discussion on tribal 
representation on the Task Force (Lines 187- 189).  
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Ken Bierly suggested there be a named position for tribal representation on the Task Force, not 
just a recommendation for recruitment to a position.  And further recommend two members 
from the general public and 1 member from recognized tribes in Oregon.  

Apke asked if Bierly was suggesting unique tribal representation in addition to the three 
stakeholder groups presently identified in rule.  Bierly suggested it could either be in addition or 
2 general public and 1 tribal representative.  Apke suggested the language gets at the proposal, 
Bierly disagreed and stated the importance of a named position on the Task Force reserved for 
tribal representation. 

Terry Turner agreed with Bierly on the topic and suggested three options 1) Replace one of the 
general public members with a named tribal member and retain 9-member total; 2) Add two 
tribal members to keep odd number for a total of 11 members; 3) Add one tribal member for a 
total of 10 members 

Apke confirmed 9 members were required by rule for the Task Force.  Turner asked if rule could 
be modified to change the total number and the number of positions designated for tribal 
representation.  Apke checked statutes and didn’t see where it would restrict such a change.  
Turner restated his proposed options, was fine with any of the scenarios, and reaffirmed his 
support of Bierly’s desire to see a named position for tribal representation. 

Apke asked Alan Ritchey if adding 2 members would be an issue or a conflict with statute.  
Ritchey indicated no conflict with statute and cautioned because of the challenge to fill vacancy 
positions and how that would affect the ability to have a quorum if unable to fill.  Because of 
that concern, Turner suggested option 1 being the better solution. 

Bill Cunningham expressed concern about using one of the three general public positions for 
tribal representation because tribal interests can be from any of the stakeholder groups, and he 
revisited previously suggested language that tribal representation should come from any one of 
the three groups.  He further cautioned that replacing one of the general public representatives 
may lead to an unbalanced Task Force and he suggested a single identified additional tribal 
member leaving the board with 10 members and recognized the challenge of dealing with 
future split votes.  He further commented that he would support 11 members but 
acknowledged the challenges associated with filling an 11-member Task Force. 

Fred Messerle supported the one tribal and two general public member approach.  He further 
stated that a good balance would still be accomplished if sticking with a 9-member Task Force. 

Bierly indicated he was willing to go with Cunningham’s suggestion of adding a tribal 
representative or the original idea and he again restated his stance on the importance of tribal 
representation on the Task Force. 

Apke asked if he had accurately captured the 3 general themes: 1) one tribal and two general 
public, 2) Adding two additional members specific to tribal representation for a total of 11, and 
3) A single tribal representative moving total number to 10. 
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Cunningham asked based on past Task Force recommendation votes if there was a concern for 
a split vote and no action occurring if there was a 10-member Task Force and recollected past 
decisions strongly leaned one way or the other.  Apke commented that that did not mean it 
could not happen, but he could not remember an actionable item where a split vote had 
occurred in the past.  Turner commented that the quorum for a 10-member board would be six 
and there could be the issue of a split vote and suggested a split vote could be sent to the 
Oregon Fish and Wildlife Commission (OFWC) for resolution or continued debate until 
consensus is reached.  He further commented that even with the possibility of a split vote he 
supported the addition of a single tribal representative to the Task Force.  Ritchey commented 
that most of the actions voted on by the Task Force are recommendations either to the 
Department or the OFWC, so sending a split vote to the OFWC would be a powerful message 
and further commented that a quorum must be achieved. 

Apke indicated there is a difference between tribal member and/or tribal representation and he 
was advised to refer to the broader sense “tribal representation” or “tribal interests”.  Apke 
asked Ritchey for advice on moving forward, then suggested what was on the table could be 
presented to the full Task Force so they can make a recommendation, could decide internally, 
or present options to the OFWC.  Ritchey recommended concepts be laid out to ODFW Fish 
Division and Agency to determine if there might be implications or expectations with the 
Department, OFWC, other Task Forces or boards and how best to represent tribal interests on 
all the different ODFW entities.  He also emphasized the need to include Mike Gauvin, the 
ODFW tribal liaison in the discussion. 

Turner made a motion to recommend the approach of adding a single tribal representative to 
the Task Force, moving the total number to 10.  Ritchey asked if the subcommittee had been 
making motions and if a quorum was present.  Apke indicated that four of 8 members were 
present, and motions were not necessarily being made because decisions were not being made 
and indicated it would be captured in record and the motion could be made.  Ritchey indicated 
that he didn’t think a motion was needed with four Task Force members and the 
recommendation of the four Task Force members present could be captured.  Turner suggested 
voting on a recommended option, leaving the other options present, and revisiting with full 
Task Force for discussion.  Bierly commented that he would like to forward one preferred 
approach and then let the full Task Force address further, supporting Turner’s suggestion.   

Cunningham also supported forwarding a preferred approach, and his preferred approach was 
to add an additional member as a tribal representative.  Ritchey asked the other three 
members which approach they supported, and all three (Turner, Messerle, and Bierly) 
supported adding an additional member to represent tribal interests. 

Apke stated that the third option of adding a single tribal representative to the Task Force, for a 
total of 10 members was the preferred option among the four members present. 
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Apke moved the meeting onto continued discussion of the Prioritization section from previous 
meeting.  And displayed and discussed the proposed revisions for line 225.  Turner asked for an 
example of a legal agreement other than a waiver.  Apke suggested that a mitigation facility 
such as a hatchery with a dam that is approved by the commission, or some legal binding 
agreement was a possible example.  And didn’t know how many existing AOs on the barrier list 
would be affected by this rule revision.  Cunningham suggested the alternative legal agreement 
needs to specifically state that passage is not required, not just be implied.  Ritchey asked if 
Cunningham was asking to add “specifically” in front of “indicates”.  Cunningham suggested 
adding “specifically indicates” after “Commission”. 

Apke moved onto the next proposed revision for line 225, displayed and explained, and opened 
for discussion.  No comments provided. 

Apke moved onto proposed revision for lines 225 – 229, displayed and explained, and opened 
for discussion. 

Pete Baki asked if climate change could be addressed here, and if things like access to cold 
water refugee could be addressed through this proposed language revision.  Apke referenced 
prior discussion and lumping versus splitting, using broad language, and other rule sections that 
would allow for more detail. 

Bierly commented the language being broad raises questions about the range of interpretation 
available to the department moving forward, and suggested water users might have concerns, 
but supports the broad language.  He further commented the broad language puts the 
responsibility on the Agency and the Agency needs to be clear about what is going to be 
considered. 

Apke asked for any further comments and indicated if the language were to be adopted the 
Task Force would still be involved in prioritization and defining what terms might apply to the 
time frame that is considered for the prioritization list. 

Apke moved onto proposed revision for line 244, displayed and explained, and opened for 
discussion.  No comments were received. 

Apke moved onto revisions for Lines 246 – 252, displayed and explained, and opened for 
discussion. 

Bierly’s had concern with the defined time frame and was centered around situations like the 
waiver considered at the last Task Force meeting where it wasn’t recognized as a barrier until 5 
years after the emergency and further asked how the language applied or if it even applied.  
Apke indicated this was the Prioritization section and that revisions would apply to statewide 
priority barriers and the ODOT Indian Creek culvert waiver was an example of fish passage not 
being addressed during an emergency fix and a resolution process taking years to complete. He 
further commented that this section would not likely apply to that example and the waiver and 
exemptions section would be the best place to address the concern.  Bierly agreed that it didn’t 
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apply much here but needed to be addressed.  Apke further commented that it does take time 
to resolve passage waivers, especially if there is significant financial burden associated with 
compliance and finding alternative mitigation, as was the case with the ODOT Indian Creek 
culvert.  

Apke indicated the need to flag and capture this concern and suggested there needed to be a 
place holder for discussions on the delay in providing passage and trying to put side boards 
around the issue.  Apke asked for any additional comments.  No comments provided. 

Apke moved onto revisions for Line 257, displayed and explained, and opened for discussion. 

Bierly suggested removing the proposed revision because of the potential for increased 
workload for ODFW with an already limited program staff and further commented that 
reestablishing the priority list should be done on a 5-year basis.  He suggested adding language, 
if desired, if a project is implemented it would be removed from the priority list. 

Ritchey commented that 5 years is pretty frequent for a project of this nature and there are 
barriers removed every year, so removing implemented projects from the list would be an 
annual task. 

Turner agreed with Bierly and commented that if you remove one or two barriers there would 
still be plenty on the list and wouldn’t redo just for that.  Turner further commented the 5-year 
frequency was appropriate. 

Apke asked for any additional comments and reiterated concerns about creating a staffing 
dilemma. 

Discussion of Public Comments and Consideration of draft revision (~ 1.75 hrs) 

Apke moved onto revisions for Line 266 and 270-272, displayed and explained, and opened for 
discussion. 

Bierly indicated that trigger was being used as both a verb (trigger of) and a noun (trigger at), 
Apke asked for a preference.  Cunningham suggested “at”, Bierly concurred. 

Apke further explained and gave an example of a diversion dam with a planned construction 
trigger being a trigger of the dam, Bierly clarified that construction was being planned, not a 
trigger, and that construction triggers the regulatory action.  Turner agreed that “at” was the 
correct word. 

Apke displayed and explained proposed revisions to Line 270-272 and asked if “at” would be 
appropriate here as well.  Bierly agreed.   

Cunningham suggested consistency in terminology between sections with reference to “trigger 
event” and “trigger”.  Apke removed “event” and will standardize this in the rule revisions. 
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Apke identified there were only 6 public comments for the Fish Passage Approval section (OAR 
635-412-0020), indicated the proposed revisions seemed adequate from ODFW’s perspective, 
and asked for any additional comments from the subcommittee.  None were received. 

Apke moved onto revisions for Lines 325-327 (Waiver and Exemption Section), displayed and 
explained, and opened for discussion. 

Bierly was concerned with using the proposed language since the AO does not undergo 
anything, further commenting that the AO is modified to trigger a requirement for a waiver or 
exemption.  Apke agreed that the owner or operator takes the action at the diversion and 
asked for a suggestion.  Bierly suggested “that until an AO presents a barrier to fish passage 
that requires additional fish passage review” and to ignore trigger in the language.  Apke 
indicated a lack of clarity for Bierly’s suggested revision, provided examples of common 
questions asked about waivers, and provided an alternative language revision.  Bierly suggested 
it would be helpful to work through an example.  Apke used the hypothetical need for work at 
the Indian Creek waiver site in 30 years as an example.  Bierly commented the AO that 
previously received a waiver presents a new barrier to fish passage.  Apke indicated it was not a 
new barrier, but the barrier had been compensated for through a waiver and mitigation action.  
Bierly asked what the trigger would be if it hasn’t been changed.  Ritchey indicated it was new 
construction or replacement. 

Messerle suggested replacing “undergoes” with “qualifies for” another trigger.  Cunningham 
liked the suggested revision.  Turner provided language in the meeting chat and liked 
Messerle’s suggestion.   

Baki speculated there may be concern with the language if the mitigation provided a net 
benefit and was being maintained.  Apke asked if waivers were in perpetuity so long at the 
mitigation is implemented and maintained.  Apke further added that statute supports, and 
policy indicates a waiver is good until a future trigger event occurs or the mitigation is no longer 
achieving its goal. 

Bierly suggested waivers shall be valid so long as (a) the owner or operator continues to 
provide…and (b) until conditions at the AO need to be altered and create a trigger.  Bierly 
further commented that it was important to separate the two ideas and to be clear that 
conditions have changed at the AO requiring additional regulatory review.  Bierly also 
supported Messerle’s proposed language.  Apke discussed “and” versus “or”.  Bierly suggested 
using “or” because mitigation measure may still be provided but the AO may need to be 
replaced which would be another event.  Ritchey supported the (a) and (b) revision. 

Cunningham suggested (a) the owner or operator… and (b) so long as the waived AO does not 
qualify for another trigger. 

Apke requested additional thoughts be provided in an email, moved onto Lines 336-340, along 
with display and explanation. 
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Cunningham suggested “satisfies” was better than “tolls” and indicated that tolls was 
essentially an “indefinite stay”.  Cunningham indicated public comment raised the idea of 
allowing a petition from a private party to initiate a review in less than 7 years and this may not 
be a bad idea in the context of climate change.  Apke indicated there was nothing that 
precludes anyone from going to the Commission to protest or request a review, but it was 
implied not spelled out in rule and asked for a suggestion.  Cunningham indicated there was 
possibly language provided by TU through public comment. 

Bierly asked if the administrative procedures act allows anybody to approach the Commission 
to ask for rule changes and would that apply here.  Ritchey explained to reverse or revoke an 
exemption, conditions that justified the exemption must change and if anyone thought those 
conditioned changed and contacted the Agency that would be addressed.  Ritchey further 
commented that anyone can go to the Commission and request an exemption review and the 
Agency would review.  Apke viewed it as being implicit to state government process and any 
issues would be reviewed/resolved if needed.  Turner indicated it was a TU comment, read the 
comment, and provided in the meeting chat. 

“Upon request by any private citizen, organization, government agency or official a decision to 
grant a fish passage exemption or waiver will be reviewed by the Department, Task Force, or 
Commission. If the reviewing body determines that the circumstances on which the exemption 
or waiver decision was based are no longer valid the Department or Commission may revoke or 
revise the decision.” 

Apke asked if it was comment 117 or 127.  Cunningham and Turner indicated it was 127.  
Cunningham indicated another TU comment (Mike Lambert) contained something similar, but 
with more discussion and a 60-day timeline.  Apke asked for the comment number and 
Cunningham indicated it was from the second part of 117.  Apke asked if there was agreement 
from the four members for focused discussion on third party initiation of an exemption review.  
Turner commented if the conditions that granted the exemption or waiver change, and is 
brought to attention by the public, there should be a process to review the decision. 

Apke indicated a revision of the language will be captured for members to review prior to the 
next meeting and moved onto line 348-353, displayed the proposed revision and provided 
explanation. 

Bierly indicated his question about not being able to complete mitigation prior to work on the 
AO was relevant and specifically referenced the Indian Creek example not being compliant with 
the language.  Apke suggested the existing rules allow for additional time needed (by the 
Commission or Department) and asked Bierly if he was referring to an inappropriate or lengthy 
implementation schedule where requirement of additional mitigation to compensate for the 
time lag should be considered.  Bierly concurred.  Apke referenced the ODOT Indian Creek 
project which took several years to implement and asked Bierly if he believed language was 
needed that indicated if mitigation and work at the waiver site did not occur in the same in-
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water work period, or an Agency or Commission determined appropriate time frame, that a 
delay variable for determining additional mitigation was necessary.  Bierly concurred.  Ritchey 
commented there was a need to think about how to define when it isn’t necessary and how to 
calculate the delay variable.  Apke pointed out the mitigation for Indian Creek exceeded the 
habitat lost but was did not believe it was developed to offset the time delay.  Apke further 
commented the department should have the ability to have a different mitigation expectation if 
there are time delays.  The policy intent is to fix or mitigate for a passage obstruction parallel to 
the time event of the trigger unless additional time is necessary.  Bierly commented language in 
rule does not indicate that.  Ritchey asked how a significant delay would be defined for clarity in 
rule language.  Baki provide further background on the Indian Creek waiver and briefly 
discussed some of the ODOT funding challenges.  Apke suggested this may be an area in rule 
that presently lacks clarity.  Bierly commented it was important to find language to define delay 
and to determine a scientific best guess process for determining additional mitigation 
associated delays.  Ritchey suggested this was a topic that could use additional input from the 
members not currently present.  Bierly agreed.  Apke identified this as a parking lot issue and to 
be discussed at the next meeting. 

Apke moved onto Lines 356-361, displayed, provided explanation, and opened to discussion. 

Ritchey provided further explanation on the intent of the revision, which is to improve 
efficiency and reduce commission workload, and that the language would not eliminate the 
ability to take an exemption to the Commission. 

Bierly asked what actions have been taken to the commission and have they followed staff 
recommendation.  Ritchey indicated that any waivers over a mile have gone to the Commission, 
Apke identified Bowman Dam, and Baki indicated that Indian Creek will go as well.  Apke 
indicated the Commission has traditionally followed staff recommendations.  Ritchey pointed 
out this was only for fish passage waivers and not other issues or staff recommendations.  
Ritchey could only recall the Johnson Creek Dam waiver near Bandon when the commission 
didn’t support nor deny.  Baki commented that Commission membership and perspectives can 
change over time.  Bierly pointed out that staff and staff perspectives also change over time.  
Apke indicated that the proposed change would only apply to exemptions and again was 
proposed to reinforce program and Commission efficiency. 

Turner had no issue with the proposed language change.  Bierly asked about historic fish 
distribution and being part of the trigger and the proposed language limiting to just current fish 
distribution.  Apke indicated the historic presence was about the Department having passage 
authority.  Bierly asked if the trigger has one standard and the review by the Department has a 
more restrictive standard.  Apke agreed with Bierly’s summation.  Apke explained historic and 
current fish presence as it related to triggers, exemptions, and waivers.  Apke further 
commented that additional thought was needed to ensure the language wouldn’t result in 
unforeseen consequences. 
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Apke noted the time as 3:45pm, announced public comment would occur at 4:15pm, and 
continued with display and explanation of Line 367. 

Cunningham supported the idea to spell out rather than just leave as implied that other 
interested parties can protest a decision made by the Department or Commission and should 
be in Line 367 and Lines 336 – 340.  Apke suggested addressing the concern and referencing the 
prior lines discussed and Line 367 in the Protest section that would be reviewed in a future 
meeting.  Cunningham suggested that it may work for Line 367 and that the earlier discussion 
was about a petition for review rather than a protest.  Apke mentioned that the upcoming 
Protest section was specific to owner or operators and did not provide clarity for third party 
protest. 

Apke displayed and provided explanation for proposed revisions to Lines 368 - 369. 

Turner asked if the proposed language could be done while still maintaining transparency and 
would an interested party trust the department to make a change without the approval of the 
Task Force or Commission.  Apke indicated that the frequency of this occurring was limited and 
could not think of any examples.  Bierly was concerned that the proposed language cuts the 
Task Force out of the review process if a change were to occur after a Task Force approval and 
unless there is Department authority this wasn’t a solution.  Ritchey suggested language should 
include requirement of discussion in an open Task Force meeting.  Turner commented that the 
language added by Apke addressed Bierly’s concerns and makes sense.  Apke provided a 
hypothetical example of an approved mitigation with a time delay but no effect on the benefit 
analysis.  Cunningham indicated the revision likely resolved all the issues raised and provided 
comment on how it maintained transparency by putting back in front of the Task Force and the 
public. 

Apke announced there was 15 minutes until public comment, asked if there were other areas 
needing discussion, and suggested a break or jumping ahead to a Recap and NOA’s.  Bierly 
proposed a break.  Apke announced a 10-minute break starting at 4:01pm, followed by NOA’s, 
Meeting Recap, and public comment at 4:15. 

NOA’s – New Issues for Consideration (~5 min) 

Apke reconvened the meeting at 4:11pm, asked subcommittee members if there were any 
NOAs, discussed work products resulting from today’s meeting, future focused discussion on 
delays in mitigation, upcoming sections to be reviewed, and upcoming meeting dates.  

Public Comment Period (~30 min) @ 4:15 
 
Apke initiated public comment at 4:15m, explained the process for commenting, and opened 
the floor to public comment. 

Jefferson Jacobs, with ONDA, appreciated the thought and concern present in Task Force 
discussion during the meeting and the work done by ODFW staff.  Mr. Jacobs commended the 
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Task Force members on explicitly stating the availability of a route for third parties to call for a 
review of exemptions and waivers.  Mr. Jacobs further commented on the inclusion of an 
explicit ability to allow public comment in the discussion in terms of addressing small changes 
not brought in front of the Commission as being important for maintaining transparency and 
referenced line 368.  Mr. Jacobs also supported the work to include tribal input on the Task 
Force and suggested looking at specific barriers besides just lack of an invite.  Mr. Jacobs had 
concerns with the definition of no appreciable benefit and how it continues to look at individual 
obstructions in isolation and ignores the cumulative benefits of a more holistic view or the 
cumulative impacts from a narrow view and may allow for a degradation creep, justification of 
current degradation based on past degradation, and incentivizing poor management of 
riverscapes.  Mr. Jacobs also had concern with the definition changes in the August draft for 
appreciable benefit that seem to set a high bar for the benefits of the blocked reach.  Mr. 
Jacobs highlighted his concerns with the edits for pushup dams creating loopholes, and 
commented on the pervasiveness of pushup dams, and their cumulative impact to passage.  
Mr. Jacobs further commented on concerns with the definition of attraction flow being specific 
to fish moving upstream and in situations like pushup dams’ attraction flow draws downstream 
moving fish into the diversion and the diversion should be screened to avoid fish dying in a 
field. 

Brian Posewitz, with Water Watch of Oregon, thanked the Task Force for the thoughtful 
deliberations today and in prior meetings and the chance to comment.  Mr. Posewitz liked the 
addition of present and future benefits to the fish passage priority list language and indicated 
that he didn’t totally understand why obstructions for which there may be an agreement, or 
another triggering event would not be included on the priority list.  He further commented that 
he understood not including those with a non-cooperative effort to remove the obstruction or 
for enforcement action but would want to still note that they are there.  Mr. Posewitz 
commented on getting an exemption for no appreciable benefit because the habitat has 
already been degraded, seeing that repeatedly, used Jump Creek as an example, and was 
concerned that it incentivized the habitat not getting restored to maintain the exemption.  Mr. 
Posewitz supported a member of the public being able to submit a request to reexamine an 
exemption and the importance of making it explicit in rule.  He further commented on 
Department review versus Commission review, understood wanting to reduce what goes to the 
Commission, but was concerned it suggested waivers and exemptions were being taken less 
seriously and didn’t think this was an appropriate direction to go considering climate and ocean 
change policy being the rational for rule revision.  Mr. Posewitz suggested having the specific 
option to protest a Department decision to the Commission solves a lot of problems, important 
to be explicit, and encouraged leaving in section even if cross referenced in the Protest section.  
Mr. Posewitz asked if there would be a chance to comment on the complete package of 
revisions before a Task Force recommendation went to the commission. 
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Apke thanked those who provided public comment, indicated there would be opportunity for 
public consumption of the final draft rules prior to going to the Task Force, asked if there were 
any other public comments, and closed the public comment period at approximately 4:28pm. 
 
Meeting Recap & Action Items (5 min) 

Apke indicated internal discussion was occurring with regards to Oregon water law and fish 
passage law previously discussed and expected clarity on the issue prior to the end of the rule 
revision process.  Apke recapped work products from today’s meeting, upcoming sections for 
review, number of meetings likely required to complete review, upcoming meeting dates, likely 
date of final working draft for public review prior to going to the full Task Force, asked for any 
final thoughts or comments, and proposed adjourning the meeting. 
 
Meeting Adjourn ~4:31 pm  


